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ABSTRACT

The foundation of the Indian democratic governnieits Constitutional Law. The constitutional lasvthe groundwork on
which the civil liberties, obligation and responiiies of each individual lies, whether they arbet people or
representatives of the peoples. The Supreme Casets these constitutional provisions to safegu#ndsrights of the
citizen , it's a sword in the hands to Supreme Ctube used against the sovereign, when it irgsudith the rights and
authorizes granted to it , thereby infringing theedand legitimate rights of the individuals .Cotgtonal morality comes
into action to ensure that all the constitutionalopision are practiced, not only in its literal ssn but a liberal
interpretation to the foundation and fundamentailggophy of our constitutional democracy. Constitnal Morality is

mighty sword used by the judiciary to maintain atsgn of checks and balance of individual interesliective interest

and how the government by adhering to the constitat; provisions moderately reacts and responds.to
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“No legislative act, therefore, contrary to the Gaitution, can be valid. To deny this, would beaffirm, that the deputy
is greater than his principal; that the servantisove his master; that the representatives of #apfe are superior to the

people themselves.™
Alexander Hamilton, Federalist

INTRODUCTION

The compass of Constitutional Morality (CM) canib®licated in the circumference of the vicious l@roof escalating
demands of the contemporary India, where its giszare moderately evolving thereby demanding claimgthe cultural
norms and the response of the government to maittiai check and balances in the popular will arddiamands of the
specific people. CM basically means the adheremdhd core principles of the Constitution in a deragy. It's not just
limited in following the constitutional provision& their literal sense, but includes a committedgnderatic political
process in which both individual and collectiveerrasts of the society are satisfied. It includexcticing to the core of
constitutional values specifically incorporatedPart 3 and 4 of our constitution for the welfardlef state and protection

from uncalled and unruly invasion of State.

CM fundamentally means,Faithfulness to the foundation and fundamental qduphy of our constitutional
democracy’ it's the moral obligation of every individual tgphold the constitutional values with utmost digntithout

any compromise and being faithful towards it. i%s an established fact that the Supreme lavanillis the constitution

! https://thelibertybellenc.com/blog/a-short-ana$ysi-a-key-hamilton-quote/ last visited on 31 R0p1
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which is a tiving document rather than a hard bound book”,thermoreit’'s a source of moral guidance for our Supreme
Court when it comes making ruling, judicial revieweven judicial activism, as ourconstitutional law is no stranger to

judicially invented tests and doctrines.
MEANING OF THE TERM

"Constitutional morality is a complex inter-subjeet agreement where citizens have arranged totirstipositive rights

in law”

TheDoctrine of CMis s relatively recent addition which is time amghim provoked by the Supreme Court in past
rulings by giving some landmark judgment. This dioet is still in its embryonic stage, in the recéimes, the doctrine
has often been invoked by Supreme Court in Indiasfaking down laws which could be termed as nestdtions of
popular morality and in the process, has acquied meanings and interpretations. The doctrine li9@dh the citizens
and for the sovereign of the State , while it gioesthe former, the parameter and modus operandhallenging the
norms and traditions , the question for the laiter how they are reforming the inequalities amdodmation to fight

against arbitrary and discrimination and other oonstitutional fundamentals .

The principle of CM basically means tend over to the model of the Constitution and tw#ct in a manner
which would become volatile of the rule of law eflectable of action in an arbitrary mannet.It actually works at the
fulcrum and guides as a laser beam in institutialding. The traditions and conventions have tovgrom sustain the
value of such a morality. The democratic valuesiserand become successful where the people a kg the persons-
in-charge of the institution are strictly guided bye constitutional parameters without paving treghpof deviancy and
reflecting in action the primary concern to maimtainstitutional integrity and the requisite constibnal restraints.

Commitment to the Constitution is a facet of camstinal morality

The phrase ‘constitutional morality’ has, of labegun to be widely used, hitherto the term CM Iesn oddly
and occasionally been popped up to be contengpiatéhe Constituent Assembly. And one of the mighificant
reference is,"”Ambedkar's famous invocation of the phrase in bgeech ‘The Draft Constitution’, delivered on 4
November 19481Tn the framework of protecting the resolution of Gi¥d include the compaosition of the administrafion

the Constitution, he quotes excessively quotes gx6Grote. The quotation is worth reproducing it ful

“The diffusion of ‘constitutional morality’, not mely among the majority of any community, but tigloout the
whole is the indispensable condition of a governma¢ronce free and peaceable; since even any paland obstinate
minority may render the working of a free institutiimpracticable, without being strong enough togqueer ascendance

for themselves®

What did Grote mean by ‘constitutional morality’PBedkar quotes Grote again:

2 The Judgment of Constitutional Morality by Scotsafgim,
pg 2 https://macsphere.mcmaster.ca/bitstream/1 138R5/1/fulltext.pdf, last visited on 31 July 2021
j Manoj nirula V UOI , https://indiankanoon.org/doegment/199141576/?formInput=constitutional%20niiya

ibid
5 For easy access to the two Ambedkar speechesaeferin this text, see the selection, The Coriiiittand the Constituent Assembly
Debates. Lok Sabha Secretariat, Delhi, 1990, pf@-181 and pp. 171-183. The quotation from Grote Arabedkar uses can be found
in a reissue of George Grote, A History of Gredteutledge, London, 2000, p. 93.
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“By constitutional morality, Grote meant... a paranmbueverence for the forms of the constitution,oesihg
obedience to authority and acting under and witthiese forms, yet combined with the habit of operedm of action
subject only to definite legal control, and unrestied censure of those very authorities as to ladirt public acts
combined, too with a perfect confidence in the bosaf every citizen amidst the bitterness of pamytest that

the forms of constitution will not be less sacnedhie eyes of his opponents than his oWn”.
Difference between Constitutional Morality and Congtutionalism

A Constitution is a document which is comprehensifall the basic fundamental principles, rules @ndcedures that
comprise the legal basic of governance. lia established set of principles governing a stateluding constitutional
amendment.”

“Constitutionalism can be defined as the, “doctritteat administrates the legality of all the govesmhaction
and it entail somewhat the design of legitimacyt ttemuires administrator behavior to be in harmownith pre-fixed

permissible regulations®.

In other words, constitutionalism checks whether #tt of a government is legitimate and whetheciafé
conduct their public duties in accordance with lame-fixed/ pre-determined in advance.According to Barnett,
constitutionalism embraces limitation of power (ted government), separation of powers (checks laaldnces) and

responsible and accountable governnient

It's an recognized fact India being a democratic couisttyeing governed by written constitution , Rufd_aw
being its groundwork where all the wings of demograre projected to follow it to its center to ufththe quintessence

sprit of the democracy . Therefore Constitutiomalis natural and organic corollary of the Admirasion.

To a certain extend we can say that what the wrjtiénciples cannot redress the grievances of duple or not

aligned to the popular will of the people it's whesnstitutional morality comes into action.

According to Dr. Ambedkar, Constitutional morality would mean effective coomtion between conflicting
interests of different people and the administettooperation to resolve them amicably without aopfrontation
amongst the various groups working for the realazabf their ends at any cost®Constitutional morality is not restricted
or confined to chase the constitutional provisitimited to its exact literal sense but is naturen principles, ethics and

values like individual autonomy and liberty; eqtyajrecognition of identity with dignity; the righio privacy.
CONSTITUTIONAL MORALITY IN INDIAN SCARIO

India being a democratic country is thené where the people are ultimately in charge ler taws by under which they
are governed, as the Sovereignty lies with, WE Pe@&lé™. Thought in Indian it's for the Supreme Court toatetine
what is legal and what not by the way of Judiciavigw ," a practice whereby courts are sometimes callednuf

review a law or some other official act of govermint® determine its constitutionality , or perhaifs reasonableness,

® Ibid

" CONSTITUTIONALISM Maru Bazezew, MIZAN LAW REVIEW Wgb.2, September 2009, pg 358 |

8 CONSTITUTIONALISM Maru Bazezew, MIZAN LAW REVIEW Wgb.2, September 2009, pg 358 |

® Hilaire Barnett, Constitutional and Administratit@w 5 (London: Cavendish Publishing Limited, 3rcte@000(1995)
10 hitps://www.drishtiias.com/to-the-points/Paper2/cingibnal-morality lat visited on 2 August 3, 2021

" The Preamble of the Constitution,
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rationality, or its compatibility with fundamentptinciples of justice **

Judges have the right to strike down duly enaced lby the authorities or even by the Judiciasifitswhen the
law is irreconcilable with the popular sprit of pé® and the quintessence fundaments of the cotistit.“Democracy is
self-government by the people; the judiciary isthmeni the legislature nor the people at large, &g it is not a directly

democratic institution?

Thequestion of ethnicity, racism, same-sex marriagegddm Civil Court, equality, religious freedomedom
of speech and expression etc are such moral questih are altered and evolved time and againeashe need of the
society. Legal challenges whilst, attached to nityradre accompanied by socio-legal examinatiotacited with political
and cultural intervention. Such questions when feahithe spirit of democracy and popular will oé theople, thereby

invading the pre-established law.

When it comes to morality, the word morality ist fi@en widely used in our constitution, it's beeantioned
only four times in within Part 3 of the constitutiae. fundamental rights in the Indian Constitatigwice in Article 19
and twice in Right to religious Freedom under Aeti25 and 26), it continues to be invoked by thertin many rights
claim cases like same sex marriages, sexual otiemtanarital rape , religious freedom separatbpowers, surrogacy,

freedom of speech.
Supreme Court on CM

It's an established fact that the term CM is notrbeefined or been used in the core text on thest@otion of India.
Thought the Court off lately have repeated useddh® in number of Cases without explaining it. Bloly estimating the

term has been pounded up in around 10 reported.case
Naz Foundation Case

The most important prime case to be notes is the Rtmindation Casérelating to legally recognized Homosexuality,
challenged the constitutionality of Article 377 emdArticle 14, 15, 19 and 21 before the Delhi Hgburt. Where Section
377 of IPC was struck down and declared unconstitat insofar it criminalizes consensual sexuakaaf adults in

private.

The Delhi High Court in the said case invoked Dr.BRedkars explanation of CM while emphasizing tleed
and necessisity of decriminalizing of same sex akselationships which was a crime then under 8aa@i77 of IPCThe
Court in its ratio decendi while decriminalizingS877 citied Article 15(Z§ which is prohibitory in nature It puts a
bracket control on state to discriminate anyonkeeitiorizontally or vertically . In this case thgeaold custom of only
accepting heterosexuality socially and morally wagrruled and it was held that‘Sexual orientation self-evidently
comes in the ambit of set of individuality whick aatural and pre determined and such are prowcteder Articles 14

and 15(1). Whilst, Article 14 promises to all “tegual protection of laws”, it promises to homosdxpeople that their

2 THE JUDGMENT OF CONSTITUTIONAL MORALITY By SCOTT WISPOM
?39 2 https://macsphere.mcmaster.ca/bitstream/1 1XBR5/1/fulltext.pdf, last visited on 31 July 2021
ibid
14 Naz Foundation v. Govt. of NCT of Delhi
15 https://www.thehindu.com/opinion/lead/the-scope-aistitutional-morality/article25115335.ece
18 No citizen shall, on grounds only of religion, eacaste, sex, place of birth or any of them, txestito any disability, liability,
restriction or condition with regard to
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sexual orientation cannot be made a basis to crfige, stigmatize and maltreat thém.
Manoj Narula Case™®

In this case the question was raised that, “whepleesonnel with criminal backgrounds/ cases andguessor or those
charged with of heinous crimes could serve as N#nisr can be a part of council of ministers. Adatireg the restrictions
of the control of the Apex Court in subject of appment of Ministers, it was held that the courtaild not comprehend
ineligibility or disqualification which is not enugnated Article 75(1). The Court left the appointinehMinisters with a
criminal past to the discretion of the Prime MiaistNevertheless it was advocated that it wasfiallty and morally
expected that the Prime Minister, while deliveroamgthe Constitutional expectations, would not cdesany such person
to be a part of the council of minister or any cabi.In this case it was held tha€dnstitutional morality is not a natural
sentiment. It has to be cultivated. We must redha¢ our people are yet to learn it. Democracyindia is only a top-

dressing on an Indian soil, which is essentiallgemocratic™®

Navtej Singh Johar Judgment,

A five judges bench of SC in the case of, gavexpaesion to the judgment and lengthened this siredb defend the
LGBTQ rights , that irrespective of gender or gargieferences or sexual oreintetation every indialchave right to live

with dignity and liberties to choose their idemtitiand live with itIn this case it was held that,

“The concept ofconstitutional morality is not limited to the mere observance of theecgrinciples
of constitutionaism as the magnitude and sweegafstitutionalmorality is not confined to the provisions and literakt
which a Constitution contains, rather it embraceithim itself virtues of a wide magnitude such aattbf ushering a
pluralistic and inclusive society, while at the satime adhering to the other principlesaufnstitutionaism. It is further
the result of embodyingpnstitutionalmorality that the values afonstitutionaism trickle down and percolate through the

apparatus of the State for the betterment of eachevery individual citizen of the Stat®.”
NCT of Delhi v. Union of India,

“ Constitutionalmoralities... can be understood as anticipated norms baier or even duties primarily on the part of
individuals within ourconstitutionalinstitutions. We use the temmorality and refer toconstitutionalmorality with
regard to these norms or duties principally becaw$ethe purpose they serve; they can be viewedmg®sing an
obligation on individuals and institutions to ensuhat theconstitutional system operates in a coherent way, consistent
with its basic principles and objectives. Anotheajon feature ofconstitutionalmorality is that it provides in a
Constitution the basic rules which prevent instito$ from turning tyrannical. It warns against tfedlibility of individuals

in a democracy, checks state power and the tyrarirtpe majority Constitutionalmorality balances populamorality

and acts as a threshold against an upsurge in nutés?

7 https://scroll.in/article/905858/indias-attorneyegeral-is-wrong-constitutional-morality-is-not-a-dgerous-weapon
18
19 https://indiankanoon.org/docfragment/199141576fMimput=constitutional%20morality
ibid
2 https:/findiankanoon.org/docfragment/14441301 #Pmput=constitutional%20morality
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Indian Young Lawyers Association Case

In this case a group of five advocated challengsel tRule 3(b) of the Kerala Hindu Places of Publitorship

(Authorization of Entry) Rules, 1965, which auttz@s restriction on women “of menstruating age”he Sabrimala
Temple, which was a discrimatory ground on basisedt As their fundamental right to equality wasinged they moved
a petition to the Supreme Court after the Kerala Uj@eld the centuries-old restriction, and ruleat thnly the “tantri
(priest)” was empowered to decide on traditionawvdls argued that the tradition is prejudiced, unfaid arbitrary and

against women'’s rights or equality and religiondAhose women should be allowed to pray at thegpddicheir choice.

The Supreme Court has ruled that women, of allgrgeps, can enter Sabarimala temple in Kerala. agex
court in a 4:1 majority said that the temple piaetriolates the rights of Hindu women and that fragnentry of women to
shrine is gender discrimination. A five-judge Cation bench, headed by Chief Justice of IndiadRipisra, said that
the provision in the Kerala Hindu Places of PubWorship (Authorization of Entry) Rules, 1965, whiahthorized the

restriction, violated the right of Hindu women tagtice religiorf?

This judgment had brought a lot of unrest in thenownity and infringed the religious emotions of the
community, the verdict led to protest by millionsdevotees. Defying such protest when two womearedtthe temple it
was closed for purification. This case broughtandf debate as to what has to chosen when it coondg constitutional

rights or popular will.

In this case, Attorney General K.K. Venugopal espesl concern over the Supreme Court relying ocdheept
of Constitutional morality after it gave a 4:1 vietdn the Sabarimala case and said it might bel ueev for the purpose
of testing laws. While speaking at the Second J Dadachanji memdghhte here, Venugopal hailed as "enlightened" the

dissenting judgment given by apex court judge dastidu Malhotra in the Sabarimala caSe.

"l am saying all this because of a fear that thésvnconcept of Constitutional morality may now bedufor the

purpose of testing laws," he said.

"In the Sabarimala case, the dissenting judge,idesihdu Malhotra, relied upon Constitutional mdtaland
said that Constitutional morality will require thavery single individual would have the right te bivn faith and nobody

can interfere with it, the courts cannot interfevigh what is the matter of faith?
SIGNIFICANCE

Morality has always invaded law, a rigid separatidriaw and morality is unworkable and unreasonablew pre se
concentrated on the individual liberty and indivadltights morality which in itself is very subjeati deals with collective

ides ofwhat is right or wrong.

« CM when executed by way of Judicial Activism heipsuilding and restores peoples trust in Judicemg the

constitution thereby keeping the fortitude of denagy alive.

2 https://indianexpress.com/article/what-is/whatfig-sabarimala-case-5376596/
2 https:/iwww.theweek.in/news/india/2018/12/09/sabarimalalict-ag-expresses-concern-over-concept-of-dorisinal-morality. html
24 s

ibid
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« CM is important as it plays a pivot role in implemtation and establishment of “Rule of Law which sares
equality and equity which are the ground norms rof Bemocracy .Furthermore its helps in harmonizing

uprightness of the constitution and shifting ohjerbf the society.

- It facilitates people to collaborate and harmoniaepractice constitutional objective that cannotdwhieved

single-handedly as it formulate it as an develogiracess devoid of rigidity subject to basic stuvet.
« It helpscan exercise law implement persist and shifting s@ morality and social norms.

« CM helps facilitate an environment of integrity albdlancing of interests , its aligns the individaad society

more inclusive of each other , as it acts as dysdtan social reformation and adapting changes .
The Way Ahead and Ambiguity

« The biggest irony is that, when it has became & egthblished fact that CM is the need of the hbhas yet to
be specifically defined. The term and its importahas been time and again invoked by the SC budiyhaven

defined this leave the possibility of its prejudicexplanation on case to case basic.

o CM is not aligned with the unwritten norm of sepima of powers: It advocates Judicial Supremacyr dlie

sovereign powers and parliamentary powers whichirerdasic of the democracy.

« When Judicial Pronouncement departs from the pabkshed cultural and social norms to facilitdte heed of
the current society, it at times creates tiff antkase for the tradition, which tranquilities pubpeace

temporarily.

« CM might at times influence the opportunity of uimed emergence of the solutions to the persisétigcal

problems in society.

- . To a certain extend it vitiates the supremacypref established law which though not a part of B&tructure

but are integral part of the constitution

« It is claimed that the application of this doctriremounts to judicial overreach and are thereby

pitting “constitutional morality” against'societal/popular morality”
NEED TO ADVOCATE CONSTITUTIONAL MORALITY

To put it in a nutshell what we can say is that GMnighty weapons which facilitate legalize the arig growth and
insertion of factors derivative from popular wilt. works on the rational of induction and deductiwhile having core
elements of freedom and self restrain. It helpsr@ating awareness among the citizen to bestow thgst in the
constitution. It establishes the fact that the diady is committed to the ideas and aspirationhaf Constitution. CM

vehemently protects the fundamental rights andsgigem
CONCLUSION

To conclude we can say that thought constitutionaitality is at its incubation stage; it must benpéal in a way that, its
cultivation reaches to the comprehension of eachesery individual thus making them comprehendrthenstitutional
rights and endeavoring them. The challenge whidio isvercome is that the individual have to underdtthat it's not

only the duty of the Judiciary or specific indivally to upload the essence of the constitutiondweatry individual can use
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this mechanism to uphold the rights bestowed. CMheilp in establishing the India as describedt$nAreamble; it will

help in the execution of Directive Principles tiee welfare state.
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